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That children are adversely impacted by domestic violence? is now well documented® and intellectually understood.
Yet, attorney and court practices in some jurisdictions continue to reflect the out-dated notion that if the children
have not be physically battered, evidence of domestic violence will be of little import in fashioning orders and
agreements. Tragically, such denial places both the abused parent and children at greater risk for further harm, and
all but ensures that the abuser will have further involvement with the criminal justice system.* This article offers ten
practical recommendations for improving our interventions in domestic violence legal matters regarding children.

Domestic violence impacts the clients of most advocates, probation officers and attorneys,’ but family and criminal
law practitioners, in particular, are positioned to dramatically improve victim (adult and child) safety and offender
accountability if they have learned how to intervene effectively.® We must improve practices to change the current
truth that it is a toss of the dice whether abuse victims and their children can access a lawyer or court that take their
safety seriously. It is this chilling reality that informs the challenges to judges, lawyers and other professionals to
move beyond dialogue to action, beyond victim blaming to offender accountability. Promising practices exist and
will be highlighted; evidencing the many lawyers, judges and courts embracing the notion that justice is best served
when all parties are safe.

We have learned that often the best way to protect our children is to protect their mothers, who are desperately
attempting to achieve safety. Sadly, the most frequently asked question remains, “But, why do those battered
women stay?” The on going, uninformed antipathy toward abuse victims appears based on the notion of volition;
that they choose to stay with the abuser in the face of appealing options. Victims have many valid reasons for
staying with or returning to the batterers, not the least of which include a lack of financial resources, no job skills,
fear, low self-esteem and believing that it is in the children’s best interest to have their father or a father-figure in the
home. Many victims lack knowledge of their legal and other options, thus their response could be greatly impacted
by access to well-informed, zealous counsel and progressive courts.”

1. JUST AS UNIVERSAL SCREENING FOR DOMESTIC VIOLENCE HAS BECOME
PART OF THE STANDARD OF CARE FOR MEDICAL AND MENTAL HEALTH
PRACTITIONERS, OTHER PROFESSIONAL’S CLIENT INTERVIEW MUST
INCLUDE INQUIRY ABOUT ABUSE.

The attorney, advocate, probation officer or other professional must initiate questions about abuse in the household
(or relationship) during the first meeting, in order to assess the immediate safety issues, regardless of whether the
client is the victim, the perpetrator or the child.® With any client reporting prior or current abuse, a civil protection
order should be fully discussed in the context of completing a SAFETY PLAN.’ In addition to screening for
physical harm, advocates and lawyers should routinely ask about the psychological abuse,'® a common tactic of
batterers to destroy the victim’s self-esteem. The abuser may have told the victim that no one will believe her,' that
she will be found wherever she goes, that no one will want to help her and that the violence is all her fault."
Attorneys and advocates must tell their battered child and adult clients, “You are not to blame for the abuse,” and
“What your abuser has done is wrong,” and “Help is available.”"

A lawyer’s silence constitutes collusion with the batterer and likely malpractice.'* The Model Rules of Professional
Conduct specifies that: “(c)ompetent handling of a particular matter includes inquiry into and analysis of the factual
and legal elements of the problem, and use of methods and procedures meeting the standards of competent
practitioners.”"” Given the growing body of legal, psychological, and popular literature'® about domestic violence,
there can be little doubt but that screening is a minimal first step. Regardless of the legal problem a client presents,
the attorney must routinely screen all clients for domestic violence. Lawyers would be wise to follow the American
Medical Association (hereinafter AMA) physician guidelines, starting with, “Because abuse and violence are so
common in women’s lives, I’ve begun to ask about it routinely.”"” The attorney can then follow through with, “Have
you been hit or threatened in this relationship? Are you afraid now? Do you want information about a protective
order? What can I do to help?”



Attorneys and other professionals must learn to ask for assistance of child abuse and domestic violence victim
advocates, as the case complexity means they are not often amenable to simple solutions. For example, the battered
mother may also be abusing her children, but is more likely to stop when her batterer is removed from the house.'®
When the victims are immigrants," elders,” lesbian®' or gay,” handicapped, teens™ or otherwise traditionally
underserved, advocates can provide invaluable guidance. Whether offering specific resource and program referral
information, or suggesting strategies with difficult victims, advocates are often able to decrease the stress of
handling such cases. All intervenors must remember that when a victim recants or seeks to withdraw orders, she is
trying to stay alive. 1f we become frustrated because the victim wants to dismiss the divorce or protective order, it is
helpful to say the following:

(1) TAM AFTAID FOR YOUR SAFETY.

(2) TAM AFRAID FOR THE SAFETY OF YOUR CHILDREN.

(3) 1T WILL ONLY GET WORSE.

(4) TAM/ADVOCATES ARE HERE FOR YOU WHEN YOU WANT TO TALK OR LEAVE.

(5) YOU DO NOT DESERVE TO BE ABUSED.*

Finally, domestic violence issues must be addressed in order to avert claim preclusion in future tort litigation against
the abuser. Many states require that all related issues be handled in the divorce action, effectively precluding
subsequent legal action as redress for the abuse. Thus, while victims are encouraged to detail the domestic and/or
abuse in the divorce pleadings to allow the court to make the proper safety and remedial orders, such information is
exactly what impedes future litigation. Especially if child and adult victims will need on-going therapy or will incur
other expenses as a direct result of the abuse, it is critical to either ensure restitution and a settlement that includes
future expenses, or that the final orders allow for further tort action to cover such expenses. Furthermore, most
divorce decrees include language stating specifically that the parties have resolved all matters between them, with
some even delineating tort claim prohibitions. If the child and/or adult victims have been emotionally traumatized,
compensatory as well as the punitive damages should be sought. Attorneys will also want to consider tort litigation
against other professionals whose improper interventions have harmed the child or adult victim, such as physicians,
law enforcement officers or psychiatrists.”

2. SAFETY PLANNING MUST BECOME AN INTEGRAL PART OF DOMESTIC VIOLENCE AND
CHILD ABUSE INTERVENTION PRACTICES.

a. Contrary to popular belief, leaving the batterer does not ensure safety. In fact, separation violence is
likely.?® Attempting to leave the batterer can cause the abuse to escalate, resulting in an increase in the
likelihood of the victim being murdered.”” Similarly, children and adolescents disclosing abuse will
need immediate and long-term safety planning as their perpetrators often seek to retaliate, particularly
if they fail to see adults protecting the victims.

b. Safety planning must become an integral part of every lawyer, probation officer, advocate and other
professional’s work with domestic violence victims and their children, whether or not the victim
remains with the perpetrator. An abused child or adult may be forced to remain with the perpetrator,
yet is obviously in great need of assistance in negotiating safety. Lawyers and judges must formulate
resolutions that prioritize victim safety, while fairly handling divorce, custody, visitation, support and
other assorted civil and criminal matters. The adult and Youth Safety Plan brochures provide action
steps to help victims stay alive, but have a more universal application. Courts can help by
implementing a policy in which a protection order, family or criminal case will not be dismissed prior
to an advocate completing a Safety Plan with the victim. Responsible counsel is advising their clients
about the safety ramifications of their decisions, be they victim, offender or child.

3.
CULTURAL COMPETENCE MUST BE REQUIRED, WITH ON-GOING TRAINING AND GUIDANCE
FOR ALL.

a. All employers must ensure that their staffs reflect the diversity of the communities they serve.
Victims, offenders and their children have increased confidence in systems in which they are
served by people who look like them and share their backgrounds. It is also important that staff
and clients have access to publications coming out of communities of color to provide a more
balanced view. In addition to the usual Newsweek Or Better Homes and Gardens magazines,
offices should add those focusing on people of color, such as Essence, Jet, Latina, Hispanic, Asian
American, Ebony, Emerge, etc. The presence of magazines from communities of color can help
send the message that your office embraces diversity and is committed to being educated about
how to improve its practices.



b. All community education materials must positively reflect the rich diversity of our communities. We
must ensure that all posters, brochures, PSA’s, instructional videos, etc. portray the valued
diversity of the people we want to serve and on our staff. As a model, the domestic violence
posters from the Family Violence Prevention Fund and the National Domestic ‘violence Hotline
not only depict people of diverse races and cultures, but are printed in several languages as
well.”® We must educate ourselves about the needs and resources within our communities to
serve people of color. For example, you will want to know if there exists a battered women’s
support group conducted in Spanish, or if the area needs African-American batterer’s
intervention counselors. When services are race-and culture-specific, they are utilized in greater
numbers and with higher success rates.

4. MUTUAL PROTECTIVE ORDERS SHOULD ONLY BE ISSUED IN THE RARE CASES FOR
WHICH MUTUAL COMBAT HAS BEEN DETERMINED.

a. The legislative intent of protective orders is to prevent further harm to the true abuse victim(s). The
court must be careful to only provide relief to the injured party. While this may sound obvious,
some batterers are able to obtain mutual orders simply by saying, “I want her to stay away from
me, t0o.” Sometimes counsel for both parties will stipulate to mutual orders, as it may appear to
be a harmless concession. However, mutual orders are problematic for all parties involved: it
can be a set-up for the abuser who is much more likely to re-offend without the clear prohibition.
For the true victim and children, their safety is needlessly compromised.

b. Mutual protective orders are problematic for the police to enforce, as it is difficult for them to
ascertain who is the true abuse victim. Law enforcement officers should not be placed in the
position of attempting to determine which party deserves the protection and which one should be
arrested for abuse. Often responding late at night or on the weekend, and hampered by time
and staffing constraints, officers must be provided with clear orders if we expect them to protect
the victims.

C. Children are further traumatized when they fail to see the true victim provided protection and
witness the batterer gain powerful leverage via a mutual order. Not only is the adult victim
endangered by mutual orders, but the children also are placed at greater risk for future harm.
Our children need to see that the laws will protect them in their homes as well as on the street,
regardless of how smooth the batterer is. The court allows the batterer to successfully nullify the
protective order’s possible safety net when mutual orders are permitted.

d. Since we are so quick to condemn those victims staying with the abuser and those wishing to dismiss
orders, the least we can do is take seriously the victims brave enough to seek protection. Unless the
court finds that mutual combat has taken place,”” and absent one party acting in self-defense,
orders issued to both parties will have a chilling effect on the true victim coming forward for
help again.

5. BATTERERS SHOULD NOT BE AWARDED JOINT OR SOLE CUSTODY OF THE CHILDREN.*

a.

C.

Men who batter their partners are likely to also abuse their children.”’ One study estimated a seventy
percent co-incidence of partner and child abuse in violent families.”> In New York, it was reported
that half of the children whose mothers are abused are likely to be victims of physical abuse.” In
most cases, the abuse of the children ends when the children are removed from the batterer’s
environment and placed exclusively with their mother.** Additionally, the more serious the battery of
the mother, the more severe the child maltreatment.*

After parental separation, there is increased risk that the batterer will physically, sexually and/or
emotionally abuse the children.’® Post-separation, batterers will often use the children as leverage to
coerce the victim to return; whether promising gifts for them or invoking guilt for depriving them of
a father figure. ¥’ Children report being routinely grilled by the batterer regarding their mother’s
actions, dress, social life and spending habits, in flagrant disregard for the emotional toll exacted.*®

Children are traumatized by witnessing the abuse, whether their pain and rage are turned inward or
vented on others. Frequently, the children have witnessed the domestic abuse, either by being present



e.

in the same room or hearing it.* They are traumatized by seeing their parent harmed, and furious
with the abuser, while others are upset with the victim for not being able to protect the abused
parent. Some children are furious with the abuser, while others are upset with the victim for not
figuring out how to leave and protect her and the children. After age five or six, some children may
disrespect the victim for her perceived weakness, and identify with the batterer.* Still other children
risk injury when intervening to try to protect their mother or siblings from the batterer.* Children
who witness domestic violence demonstrate the same symptoms as physically or sexually abused
children, including psychosomatic, psychological and behavior dysfunction.*

Courts should presume that a batterer is not fit to be the sole or joint custodian of the children.” Just
such a presumption was unanimously passed by Congress in 1990, in response to the realization that
too many batterers were able to present well in court and obtain custody of the children.* Most states
now require, as does Texas,* that courts just consider evidence of domestic violence in making
custody determinations. *In fact, Texas case law has created a preference that the non-violent parent
be appointed managing conservator (sole physical custodian).”’ However, too often the courts have
minimized or rationalized the abuse, as well as its impact on the children.” Thus, family advocates
applaud Louisiana’s 1992 amendment to its custody code, which includes the above-referenced
presumption against custody to the batterer, but also specifies that the abusing parent can only
obtain supervised visitation and must successfully complete a batterer’s intervention program.” The
“best interest of the child” standard requires that abusers nof receive joint or sole custody of their
children.

Contrary to popular belief, most fathers who attempt to gain custody of their children do so
successfully.” Certainly, in some of those cases the father was the more fit parent. However, in other
instances the battered mother lost custody of her children because she had no access to legal counsel
and did not know how to defend herself against the well-financed attorney of the batterer.”' One
reason this fact should scare us is that the majority of batterers grew up witnessing their fathers
beating their mothers,* confirming that domestic violence is a learned behavior. Even with legal
representation, it can take years for the victims to prove that the batterers used death threats,
alienated the children, hid assets, and otherwise continued their pattern of total control throughout
the divorce process.” In the mean time, the children are learning that violence works; it is an
acceptable means to obtain what you want. Thus, the generational cycle will continue unless our
children are taught, with our actions, that: (1) Most men are not violent to their partners and children;
(2) there is no excuse for domestic violence; and (3) the abusive behavior will not be tolerated.

Psychologists’ Child Custody Recommendations Frequently Ignore Domestic Violence. Surveying
psychologists from 39 states, researchers found that of the criteria used to make custody decisions, a
history of domestic violence was seen as relevant by just 27.7% of respondents.* This study’s
findings are shocking given that over forty states’ statutes require judges to consider domestic
violence in custody decisions. Particularly disturbing were the factors that custody evaluators did
believe were more important than a history of abuse. 75% of the psychologists believed that sole or
joint custody should not be granted to a parent who “alienate[s] the child from the other parent by
negatively interpreting the other parent’s behavior.”* For psychologists without training in the
dynamics of domestic violence, the abused parent’s efforts to protect herself and her children could
easily be misinterpreted as intentionally alienating the batterer-parent. This in spite of the American
Psychological Association’s determination that there exists no scientific basis for the theory of
parental alienation syndrome.* Surprisingly, just 54.7% stated they would recommend sole custody
being given to the primary caretaker, while 25% weighed economic stability as a key factor.”
Clearly, it is the lawyer’s responsibility to identify and engage psychologists who have received
training regarding domestic violence and its adverse impact on children.

Battered Mothers Frequently Make Many Courageous Efforts to Protect Their Children From the
Abuse. A 1998 shelter outreach project found that one of the issues of most concern to battered
women was addressing the adverse impact of the abuse on the children,® yet often the victims are
blamed for being unable to stop the batterer’s violence. The Massachusetts’ Department of Social
Services (DSS) Domestic Violence Unit is to be commended for their extensive efforts to identify
battered mothers and provide more appropriate interventions, in the context of child protection
cases. By providing on-going training to all staff, as well as regional domestic violence advocates
within DSS offices, they have been able to assist many abuse victims in accessing legal assistance and
other resources. Such steps can obviate the need to remove the non-abused children, while better
protecting the battered mothers.”



h.

Based solely on their status as abuse victims, battered mothers should not be denied child custody.” In
Lewelling, the Texas Supreme Court was clear: “We hold that evidence that a parent is a victim of
spousal abuse, by itself, is no evidence that awarding custody to that parent would significantly
impair the child. Any other result is contrary to the public policy of our state ... The legislature has
also determined that removing a child from a parent simply because she has suffered physical abuse
at the hands of her spouse is not in the best interests of our state.”'

6. THE CORRELATION BETWEEN FAMILY VIOLENCE AND JUVENILE DELINQUENCY
INDICATES THAT EARLY INTERVENTION IS ESSENTIAL.

a.

Children who grow up in a violent family are more likely to abuse others or to be victims of abuse, as
adolescents and adults.” Those children who do not replicate the abuse generally have had at least
one adult protecting them or clearly speaking out against the violence. Children need not be directly
beaten in order to take on violent and delinquent behavior: it is enough for them to witness their
mother’s abuse. The Massachusetts’ Department of Youth Services found that children growing up
in violent homes had a six times higher likelihood of attempting suicide, a twenty-four percent
greater chance of committing sexual assault crimes, a seventy-four percent increased incident of
committing crimes against the person, and a fifty percent higher chance of abusing drugs and/or
alcohol.”® Another study comparing youth who were delinquent vs. those who were non-offending
found that a history of family abuse was the primary distinction between the two groups.* Our
children are in pain and they are self-medicating in response to an adult community seemingly
content to engage in denial regarding the violence in our families.

Teen dating violence can be an early predictor of victim and offender patterns, which may continue
without effective, early intervention programs. Although one in three teenagers will suffer physical
abuse in a dating relationship,” most schools and courts do not address the issue at all. Barrie Levy,
a psychotherapist who has written three books on teen dating violence, cautions that the signs of
abuse may not be easy to detect. Some warning signs include controlling behavior, extreme jealousy,
withdrawal from friends and hypervigilence toward obeying the partner’s rules. Ms. Levy suggests
that each partner should be approached separately if abuse is suspected, though neither partner may
be willing to acknowledge the problem. Rather than trying to stop all contact, Levy cautions adults
to focus on safety. For example, a teacher, probation officer, judge or advocate might say, “I
understand that you love him, but I can see you’re being hurt.” A critical next step is to provide
information and referrals for where the teen can get help.5

School based dating violence intervention programs should be implemented in collaboration with
domestic violence advocates.

Austin’s Safeplace shelter began a Teen Dating Violence Project (TDVP) in 1988, offering 24-week
therapeutic peer groups in their public schools, first just for victims, but expanding to perpetrators
in 1991. Barri Rosenbluth, who directs the Safeplace School Based Intervention Programs, has used
the Expect Respect curriculum, which teaches the warning signs of batterers, including excessive use
of power and control.”” Ms. Rosenbluth explains that early on she surveyed some teen victims who
reported on-going, increasingly violent behavior by their partners, but an unwillingness to break off
the relationships. When asked to raise their hands if they thought all men were violent, every girl
responded affirmatively. It was then that the focus shifted from simply warning the victims about
abusive behaviors, to teaching them how to set limits, protect themselves and expect respect and
equality in their relationships.”® Cisco Garcia, who now heads the Expect Respect Project, includes
gender, race, culture and other relevant topics as part of the revised curriculum.”

7. DO ALL THAT IS POSSIBLE TO ENSURE ADEQUATE CHILD SUPPORT.

a.

A primary cause of child poverty in the United States is the nonpayment of child support. More than
80% of all non-custodial parents either pay nothing or less than 15 percent of their income for child
support.” Currently, approximately $35 billion in child support is owed to our children.”

The number one reason that abuse victims return to the abuser is a lack of financial resources.
Obtaining the child support not only increases the likelihood that the children will be taken out of
poverty, but also that they will not be again forced to return to the violent home with their mother.
For too many domestic violence victims, the child support check is all that keeps them off



welfare/TANF, for their minimum wage employment cannot sustain even a family of two. Tennessee
provides just $185 for a parent with two children and Texas allows $201, while more than half of all
states pay less than $400 per month for a family of three.”” Given that the federal poverty guidelines
are being revised from $16,000 per year for a family of four up to $19,000, it is understandable that
welfare is an appealing option for domestic violence survivors.

C. Batterers often use nonpayment of child support as a means of harassing the victim and forcing her to
return. Pennsylvania found that the most common factor among those men who did not pay child
support was their shared propensity for committing domestic violence crimes.” Thus, the “get
tough” approach to child support enforcement is particularly necessary with batterers because they
are the most willing to use the withholding of payments to further harass, threaten and frighten their
victims.”

d. Swift, sure sanctions for nonpayments of child support have proven quite successful. Tulsa’s Judge
Linda Morrissey reports an amazing 93% collection rate, within thirty days, for employed batterers. She
says that if they do not comply with the court’s child support order within one month, they are sent to
jail. For those unemployed, Judge Morrissey requires that they produce written documentation of their
good faith efforts to obtain a job.” She argues that if court orders are not fully enforced in a timely
manner, the non-paying parent rightly assumes there is no need to comply. If, on the other hand, the
county jail awaits those unwilling to support their children, it is far more likely that the payments will be
forthcoming.

d. Child support enforcement agencies can do much to increase victim safety and facilitate timely
collection. First, the forms package for requesting assistance in the collection of child support must be
greatly simplified and standardized across the country. The problem is exacerbated by the fact that
virtually every form of public assistance also requires prolific forms, from public housing,
unemployment, free/reduced lunch, W.I.C., and welfare, to day care, social security disability,
Medicaid, and food stamps. One form could be used to apply for all public assistance, with limited
additional forms added for programs needing other specific information. The forms must also be
available in Spanish, and, to the degree possible, in other languages represented in the client
community.

Second, when applicants for assistance call the child support enforcement agency, the recorded
message could offer to send an Adult or Youth Safety Plan to anyone in need.

Third, the state agency must expedite the payment process, ensuring that they collect the money and
monitor enforcement. For example, New Hampshire law allows that any party in a domestic violence case
may request that the child support payments be made to the New Hampshire Division of Human Services
(DHHS). Neal Carter, Supervisor of the Office of Program Support for the Claremont Office of
D.H.H.S., makes it part of standard operating procedure to have payments made through thei4 office.
Mr. Carter believes this takes from the victim the possibly dangerous task of trying to collect support
payments, and relieves the batterer of the temptation to further harass the victim by making late
payments or none at all.”®

Fourth, client intake must include a screening mechanism to identify abuse victims and ensure they are
not penalized if they are unable to disclose their batterer’s whereabouts. The intake staff must initiate
questions about abuse of adults and children in the household (or relationship) during the first meeting,
in order to assess the immediate safety issues. With any client reporting prior or current abuse, a civil
protection order should be discussed in the context of completing a SAFETY PLAN, then referring the
victim to local domestic violence programs.

Fifth, on-going client services must include safety planning. Contrary to popular belief, leaving the
batterer does not ensure safety. In fact, separation violence is likely.”” Attempting to leave the batterer can
cause the abuse to escalate, resulting in an increase in the likelihood of the victim being murdered.” Since
the child support staff may be the only person with whom the victim has outside communication, it is
necessary to integrate safety planning into every contact. Safety planning must become an integral part of
every child support staff member’s work with domestic violence victims and their children, whether or not
the victim later returns to the perpetrator. Staff must have policies, which prioritize victim safety, while
fairly handling the enforcement efforts. The attached Safety Plan bochures, for adults and youth,”
provide action steps ;to help victims and children stay alive, but have a more universal application. Child
support offices could routinely include a Safety Plan with mailings to applicants. Staff can encourage the



courts to implement a policy in which a child support order, protection order, family or criminal case will
not be dismissed prior to an advocate completing a Safety Plan with the victim.

Similarly, Judge Bill Jones, one of four Domestic Violence Court judges in Charlotte, North
Carolina, reports that two days per week they have a child support enforcement staff member present in
their courtroom. All protection order and other cases, which will involve child support, are set for those
days, thus, best utilizing all staff time. Judicial economy is achieved by freeing the judges to handle the
safety and other legal matters. Paternity acknowledgment can be accomplished on the spot, with support
amount determined and wage withholding forms filed. Their child support enforcement office then files
that child support action as its own permanent case, enabling the child support order to remain in effect
past the one year expiration date of the protective order. Victims appreciate the "one stop shopping”
approach, allowing them to obtain child support along with the protective order and/or other civil
remedies.”

8. ENSURE SAFE VISITATION: CHILDREN SHOULD BE EXCHANGED AND/OR SUPERVISED AT
A CERTIFIED VISITATION CENTER.

a. Abuse victims and children often face renewed violence in the course of visitation, necessitating lawyers
and judges prioritizing safety concerns.” In recognition of the highly volatile atmosphere in visitation
settings, Louisiana is to be commended for their emphasis on victim (adult and child) safety. As
previously noted, Louisiana presumes that neither joint or sole custody can be awarded to a perpetrator
of Adult or child abuse but requires supervised visitation until the perpetrator has successfully completed
a batterer’s intervention program.* The National Council of Juvenile and Family Court Judges also
proposes that abusers should be limited to supervised visitation until they have completed a certified
program and had a batterer’s expert evaluate them.*

C. Visitation Center staff must be fully trained in the dynamics of domestic violence in order to keep
the child and adult victims safe. Well-intentioned, but ill-informed, providers can greatly
endanger all parties involved. Several domestic violence victims have reported that the Kids
Exchange Visitation Center allows their staff person to accompany the batterer and child 7o the
batterer’s home during supervised visits.** Not only is this practice contrary to the purpose of
supervised visits (child safety), but also places the staff person at risk and unnecessarily creates
liability for the Center. At the Center there should be guards or security personnel, as well as
other employees, to ensure that the batterer stays within the limits of non-violent behavior. The
more child-focused Visitation Centers, such as those in Houston®, and in Brockton,
Massachusetts,” require that all staff (including the security personnel) receive training on family
violence dynamics, as well as the clear policies designed with victim safety.

d. Where there is evidence of serious domestic violence, courts should assume that any visitation with
the battering parent will be supervised.” Supervised visitation must not be conducted by any
relative or friend of the batterer, and any associated costs should be paid by the battering
parent.” Further, the ABA House of Delegates on Unified Family Courts’ resolution suggests
that courts should: (1) ensure that children only be exchanged for visitation in protected places;
(2) allow only supervised visitation (which the batterer paying the costs); (3) prohibit visitation
(supervised or otherwise) unless the batterer has completed a specific batterer’s intervention
program; and (4) allow visitations only when the batterer has abstained from possessing or
consuming alcohol or drugs for a designated time prior to and during visitations.” Additionally,
when appropriate, the courts can deny overnight visitations, mandate that abusers who have
threatened kidnapping must post bond to ensure the children’s return, maintain confidentiality
of the victim and children’s address, and be open to other creative conditions which will promote
victim safety.”

8. MEDIATION IS CONTRAINDICATED IN MOST CASES INVOLVING DOMESTIC VIOLENCE.”

a. Regardless of the mediator’s skill, the victim is endangered for disclosing any information about the
batterer’s behavior. Since there is little the victim can reveal with out fear of retaliation, the
mediator’s attempts to negotiate a peaceful resolution can only be viewed as disingenuous. The
power imbalance between victim and offender is too great: what is the victim supposed to give in
exchange for safety?** Custodial interference and prolonged custody battles are common tactics of
batterers after separation. The victim must have a forum which will treat the renewed abuse
seriously and make clear to the batterer that his behavior will not be tolerated.”” We do not mediate



b.

C.

civil rights’ offences because persons of color have a right to be free from abuse and the offender is to
receive the unequivocal message that racist behavior will not be tolerated. If the court insists that
mediation must occur, ensure that the victim and offender are not in the same room,” and that the
parties have legal counsel present.”’

Batterer’s experts report that most batterers will not negotiate in good faith. Mediation relies on the
assumption that both parties will enter all agreements with the intention of compliance. However,
since batterers operate on the premise that they are entitles to use violence to achieve their goals,
mediation is an inappropriate venue to attempt resolution of domestic violence. ** Given that most
mediators are not familiar with the complex dynamics of family violence and the batterer’s relentless
persecution of the victim, without sufficient, on-going training mediators cannot be expected to effect
safe resolutions.”

State Alternative Dispute Resolution Statutes should be amended to prohibit mediation in cases
involving domestic violence, subsequent to confidential screening of in-coming cases. A case in point is
the policy statement of the Texas Alternative Dispute Resolution Statute, which rightly encourages
amicable resolutions of disputes, with particular emphasis placed on conservatorship, possession and
child support matters. ' Yet, there exists no provision for abuse victims to opt out, thus leading most
courts to assume they need only refer contested family matters to mediation."”" While Texas
mediators must complete a 40-hour training, with an additional 24 hours of instruction for those
dealing with family cases,'” “domestic violence” is not a required component. Further, since there is
not now an entity to certify completion of the trainings nor to accredit the training programs, one
should be designated with input from experienced domestic violence case practitioners.

For all the same reasons listed in a, b and d, couple’s counseling is also dangerous and ill advised.
Battered women’s advocates have long opposed mediation in domestic violence cases, largely for
safety reasons.'” It has, therefore, been difficult to understand why some legal advisors would then
refer their battered and batterer clients for couple’s counseling where the same power imbalance and
lack of protections exist.

IF NEEDED, ENSURE ECONOMIC EMPOWERMENT OF THE VICTIM THROUGH REFERRALS
TO GUIDANCE COUNSELORS, JOB AND EDUCATIONAL COUNSELING, JOB TRAINING AND
MENTOR PROGRAMS.

a.

Given that the lack of money forces many victims to return to the perpetrator, attorneys and courts must
provide information about achieving economic self-sufficiency. Part of improving our interventions
with abuse victims and offenders is to expand the notions of what constitutes the practice of law; to
make the driving force the response to the question, “What action will increase victim safety?’'"* For
many victims, part of that answer lies in their need for money. Thus, a critical component of safety
planning is economic empowerment.

While domestic violence spans all income groups, fleeing it is exacerbated by lack of financial resources
and job skills. Upper income abuse victims often report that the perpetrator controls all the finances,
intentionally precluding access to even minimal living expenses. Without information about job and
educational opportunities, too many victims are forced to return to the abuser. It is imperative that
all intervenors incorporate into their practices a mechanism for asking victims about their economic
status, their life plans and then, creating a step-by-step “action plan” to achieve financial
independence. Children, teens and some batterers can also benefit from this process. Many
professionals, such as attorneys (whether surgeons, pediatrician, obstetrician-gynecologists or other),
and a range of professionals may initially think that it is beyond the purview of their job to delve into
matters of economic empowerment with abuse victims or offenders. However, if like planning is the
best mechanism to achieve safety, that professional then has the legal obligation to engage in such a
process and make appropriate referrals.

Even as an emergency resource, welfare benefits are increasingly unavailable to domestic violence
victims, making our efforts at economic empowerment all the more necessary. Welfare programs fail to
provide enough money with which to support a family of any size, given that three-quarters of the
states pay less than $400 per month in benefits for a family of three. Additionally, when adjusted for
inflation, every state has reduced their welfare benefits from 1970 to 1996, ranging from Texas
slashing theirs by 68 percent to California cutting 18 percent. Currently, a family of three in



Tennessee receives just $185 per month, Texas provides $201 per month in welfare benefits, while the
same family in Washington state would get $546.'"> Not surprising, then, that for women and
children, family violence is the leading cause of homelessness and poverty.'" In the climate of current
backlash against the poor, true reform offering meaningful job and education counseling, training
and connections must be insisted upon from our government and the private sector. Itis incumbent
upon the community to ensure that the focus shifts to enable victims to empower themselves, utilizing
the resources made available through the above initiatives, including affordable and safe childcare.

10. WE MUST EDUCATE OURSELVES ABOUT BATTERERS AND EFFECTIVE INTERVENTIONS
PROGRAMS, IN ORDER TO HOLD PERPETRATORS ACCOUNTABLE."”

Batterer’s intervention programs should not be viewed as a panacea, particularly without other community
support services in place. Certainly they have a greater chance of reducing recidivism if the police and courts
treat domestic violence seriously and will ensure that sanctions result from violations. As a starting point, it
is helpful to learn more about the perpetrators. The following “batterer profile” is not meant to describe
every abuser, but rather to offer several generalized, common characteristics in an effort to provide insight,
and thus, better shape the programs with which we try to help the offenders.

a.

Batterer’s public behavior is frequently quite different from their private actions."” Many abusers
are charming, charismatic and non-violent around others, and indeed, even with the victim — at
first. It is important for family, friends, co-workers, judges and others to not challenge the
victim’s credibility based on the batterer’s stature and public behavior. Experienced batterer’s
experts report that public behavior is not an accurate predictor of who will commit violence
toward a partner.

Most batterers do not have a problem with anger or “poor impulse control”, rather they exert what
Dr. David Adams calls “a planned pattern of coercive control”. Since many of us were sending
perpetrators to short-term “anger management” programs in the belief that we were helping, it
was shocking to learn from renowned batterer’s experts that most abusers are not “out of
control” or angry. On the contrary, they use anger to manipulate and control their partners
and children. As Paul Kivel, the co-founder of the Oakland Men’s Project, says, “Anger is not
the problem.”'"”

Excusing and minimizing the violent behavior is a common tactic of batterers.

(1) “I lost control.” Some abusers believe that they “lost it”,""’ but batterer’s experts tell us that
probably less than five percent of batterers are “out of control”. By listening to perpetrators
and examining their behavior, counselors have learned that the violent behavior is most
often deliberate. While there are some batterers who exhibit generalized violence, most will
not assault the police officer who gives them a speeding ticket or their boss who yells at them
for being late to work. Indeed, most abusers with a criminal record have either assaulted
other intimate partners or been convicted of drunk driving or substance abuse offenses.""

(2) “She drove me to it” is an excuse of batterers who are intent to blame others for their violent
behavior.'"”> Dr. Adams explains that those abusers who have not been held accountable are
quick to divert attention from their crimes by claiming to be the real victim. Too often, he
says, the focus becomes the victim’s behavior, which “is a disservice to the abuser because it
reinforces his denial of responsibility.”'"

(3) “Iwas drunk so you should forget it” ranks high among the abuser’s excuses. In spite of the
high correlation between substance abuse and domestic violence,'* batterers experts report
that, while the alcohol or drugs might act as a disinhibitor, they do not cause the violence.
Therefore, it is imperative that abusers who exhibit both violence and substance abuse, have
two separate problems for which they must be held accountable and get help.'

The batterer’s manipulation of the children frequently increases after separation ranging from
direct threats to forcing their collusion in further harassment of the battered victim.""* Batterers
may demand that the children spy on their mother, then report any interactions with males or
behavior he considers suspicious. In the presence of the children, cursing, name-calling, threats
and excessive criticism of the victim are also common. Particularly when a protective order



prohibits direct contact, many abusers use the children to relay their terrifying messages or pleas
to return to the house."”’

€. In order to reduce recidivism, batterer’s intervention programs must be long-term,'”® culturally
competent,’” and behavior-based'”’, with community support to provide sanctions for new
incidents'' and on-going partner contacts.’”> Former batterer Hamish Sinclair runs an excellent
batterer’s intervention program, called Man Alive in San Francisco, Sacramento and Marin
Counties in California, as well as in the California Prison System. Man Alive is a three year
program, designed to allow successful participants to act as co-facilitators in their last year. Mr.
Sinclair states that his program’s success is due in part to its length, but also to the fact that
participants are taught both that their violence is inexcusable and that they can go back to their
communities to teach others to be non-violent.'”

f. Ensure that adolescent batterers’ programs have an intervention methodology and curriculum that
focus on victim safety and offender accountability. The Massachusetts Department of Public
Health has promulgated PILOT PROGRAM SPECIFICATIONS for Intervention with Adolescent
Perpetrators of Teen Dating and Domestic Violence. The eleven-page outline provides guidelines
for establishing such a program, complete with sections addressing 3.3 Minimum Qualifications
For Program Staff, 4.0 Intervention Methodology, 4.1 Inappropriate Methods, 4.2 Educational
Component (with ten suggested topic areas), 5.0 Client Intake, 5.1 Evaluation (of batterers) and
various other necessary sections.””* Nashville’s TeenPEACE (Project to End Abuse through
Counseling and Education) provides intensive group sessions for adolescent males who have
assaulted a female and are on probation. Through the juvenile court, the 12-week program
intervenes with at-risk youth. “Through knowledge attainment, skill building and attitude
changes, Teen PEACE helps participants end domestic violence in their relationships and in their
community. 7eenPEACE helps participants identify the abusive or controlling behaviors they
use and teaches them abstinence based skills for solving conflicts and handling disappointments
in a positive and non-abusive manner.”'”

€. Ensure that prevention programs are undertaken in the schools to teach our youth non-violent
tactics for problem solving. Since 1989, Austin’s Expect Respect program has provided a stellar
model of school based intervention and education, operating in elementary middle and high
schools. In addition to classroom presentations, they offer support groups, individual counseling
as well as staff training and technical assistance, and evaluation. Fully administered by the
SafePlace shelter, the program was able to exponentially expand as a result of their receiving a
Centers for Disease Control grant.'*

h. Ensure hat attorneys, law enforcement and other powerful batterers are disciplined according to the
law. Attorneys who batter their partners are violating the American Bar Association’s Model
Code of Professional Conduct, as well as state law.'”” Several states have taken such cases
seriously. New Jersey’s Supreme Court, in In the Matter of Lawrence G. Magid,"*® and in In the
Matter of Salvatore Principato,'” ruled that these lawyers’ conviction for assault against their
partners constituted a violation of Rule 8.4. Not only did the Court order a public reprimand of
the lawyers, but also stated: “We caution members of the bar, however, that the court in the
future will ordinarily suspend an attorney who is convicted of an act of domestic violence.”'

Similarly, anyone convicted of specific misdemeanor domestic violence crimes or while subject to
a Protection Order is prohibited from possessing guns or ammunition under the 1996
amendment to the Gun Control Act of 1968."' This law, also known as the Lautenberg
Amendment (so named for the bill’s sponsor, Frank Lautenberg (D-N.J.), applies to law
enforcement officers, as well as all other citizens.

11. ALL RELEVANT PLAYERS SHOULD PARTICIPATE IN THEIR LOCAL FAMILY VIOLENCE
COUNCIL TO ENSURE ON-GOING EFFORTS TO IMPROVE THE LEGAL SYSTEM.'*

Across the country, lawyers, advocates and judges have been instrumental in starting and maintaining
Family Violence Councils, found to be one of the best mechanisms for reform.

a. Judges and lawyers are particularly powerful systems’ change agents and have the responsibility to
work toward improving the courts. To address the concern of some judges that such involvement



might compromise their obligation to maintain the appearance of neutrality, Jude Stephen Herrell'*®
has written an article assuring them that it is, in fact, their responsibility to become involved in
improving the justice system. Judge Herrell argues that, not only should judges serve on family
violence councils, but can be instrumental in bringing together the necessary players to create an
effective system."** Starting, chairing and/or serving on a Family Violence Council can increase the
morale of judges, practicing attorneys, court staff and the myriad community players who
participate.

b. The Family Violence Council must be multi-disciplinary, diverse and inclusive. Not only does the
Council need the court-related personnel (prosecutors, advocates, law enforcement,
probation/parole, clerks and judges), but also defense and family law attorneys, child protective
services, CASA’s clergy, educators, legal aid, corrections, public housing staff, survivors, medical
and mental health providers, business representatives, and other interested citizens. It is essential
that the racial and cultural diversity of the community be reflected within the Council membership.
Additionally, within each profession invited to attend, the top decision-makers should also bring their
front-line staff. The police chief is wanted for his/her power to insure solid policies, but the officers
who directly respond to domestic violence calls are needed, as well.

C. The Council should probably have rotating co-chairs, with most of the work done in committees. All
members should have an opportunity to co-chair meetings, setting the agenda, sending out notices
and running the meeting. There are some rare exceptions, in which a judge or other member serving
as chair is adept at keeping the momentum of the Council, while ensuring maximum utilization of all
participants. Sometimes a Council can be re-energized by involving more members in the leadership
roles and becoming action focused. If the Council’s work is done in designated committees (maybe
children/Child Protective Services issues, court issues, legislative, shelter, etc.), each committee is free
to set its own agenda, recruit the needed players and avoid any one issue taking over the larger
meetings.

d. Meetings should be held monthly, at a convenient location and with snacks. No community is so
lacking in family violence-related problems that they can afford to meet less frequently than
monthly. Minimal as it may seem, refreshments can help create a positive association with Council
meetings.

€. An action-oriented, three-pronged approach should be taken toward problem solving. The first prong
involves the Council participants honestly identifying the challenges and problems their community
faces. Second, they name who is responsible for ensuring the needed changes happen. Finally, the
Council must devise an action plan, utilizing their members, to bring about the reforms."*

12. ENSURE THAT ALL EMPLOYERS, INCLUDING SHELTERS, PROSECUTORS, LAW
ENFORCEMENT AND COURTS, ADOPT POLICIES TO ADDRESS DOMESTIC VIOLENCE IN
THE WORKPLACE.

Employers can play a powerful role in helping stop domestic abuse and can be held liable for
their failure to adequately protect victims in the workplace."”*® The family of Francescia LaRose
agreed to a settlement of $350,000 from Houston’s State Mutual Life Assurance Company and the
Duddleston Management Company, after Ms. LaRose was murdered at work in 1995. Ms. LaRose
had requested that her employer help protect her from ex-boyfriend, Patrick Thomas, who had
threatened to murder her. Sadly, her employer’s response was to admonish Ms. LaRose to keep her
personal problems out of the workplace.”” Similarly, a San Francisco jury awarded $5 million
dollars to the families of a battered woman’s co-workers, who were murdered at work by the
woman’s estranged husband. The victim’s employer, the Equitable Life Assurance Society, denied
assistance, thus endangering not only the victim, but her co-workers, as well."”* Employers have a
responsibility to provide all employees with a copy of written guidelines, covering treatment of
victims and offenders in the workplace. At a minimum, employers should make available SAFETY
PLANS and community resource information, and the National Hotline #1-800-799-SAFE.

Employers are urged to follow the Polaroid Corporation’s model, which not only provides
victims with company time for individual counseling and/or support groups, but also allows up to
three weeks paid leave for victims to handle their affairs (go to court for a protective order or bail
hearing, move, etc.), and up to one year unpaid leave with a guarantee of their present job back. Dr.
James Hardeman, the manager of their employee assistance program, also meets with every



perpetrator-employee to explain that his continued employment is dependent upon not reoffending
and the successful completion of a certified, one-year batterer’s intervention program. '** All
employers, from police departments and hospitals, to two-person practices and courts, should have
such a policy that makes victim safety a priority. If more employers adopt guidelines clarifying that
we are here to help prevent further harm, many more victims and their children could be alive
tomorrow. Additionally, batterers may obtain the interventions they need to avoid recidivism and
possibly prison.

An outstanding model, which could be replicated in most areas, is the “Polaroid CEO
Project”. Polaroid’s CEO Gary DiCamello recruited about sixty other Massachusetts’ corporate
CEO?’s to enlist their company’s support in “adopting” a domestic violence program (mostly shelters)
or visitation center. The corporations are not asked to give large cash donations, though they are
certainly free to do so. Rather, the corporations work with their adopted programs to identify needs
(such as maintenance, financial planning, fundraising, etc.) for which the company could help. One
of Polaroid’s additional contributions was to pledge to provide job training to one hundred battered
women per year, enabling them to learn valuable job skills, while gaining economic empowerment
and self-esteem. This is the program through which Newton-Welesley (MA.) Hospital adopted their
local shelter, providing free medical care and financial planning, among other assistance.

Conclusion

As adult and child advocates, law enforcement, probation and parole officers, social
workers, counselors, attorneys, judges and other professionals, we should be celebrating that
domestic violence victims and children are increasingly turning to the courts for protection from
abuse. Nashville’s Police Lt. Mark Wynn says we have the privilege of making the law keep its
promise to abuse victims: affording them equal protection, due process and freedom from domestic
tyranny. As Lt. Wynn has shown with the remarkable efforts underway in Nashville, the key is
applying gentle, relentless pressure to achieve the protections our victims deserve. We can interrupt
the intergenerational cycle of learned abuse by teaching our children that the community will not
tolerate the violence. “We have a choice,” Juvenile Court Judge Dale Harris says, “Will our children
and their mothers have homes they can run to or homes they must run away from?”'¥
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